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Plaintiff Carver Plumbing Company, Inc. (Carver Plumbing), appealsthetrial court’s
order entering summary judgment in favor of Carver Plumbing's former attorney,
Defendant/Appellee Martha Cone Beck (Beck). Wereversethetrial court’ sjudgment based on our
conclusionthat agenuineissueof material fact existsastowhether Carver Plumbing’saction against

Beck is barred by the one-year statute of limitations applicable to legd malpractice adions.

For purposes of these summary judgment proceedings, the following facts were
undisputed. In March 1993, Carver Plumbing retained Beck to collect money it was owed for work
performed on arenovation project at the I nternational Plazabuildingin Nashville. Premier Builders
was the general contractor on the renovation project, and Carver Plumbing was one of the
subcontractors which performed work on the project pursuant to a subcontract with Premier
Builders. TheInternational Plaza building was owned by Equitable Pacific Partners. After Carver
Plumbing performed the work as agreed, Premier Buildersfailed to pay it the balance due under the

subcontract. Consequently, Carver Plumbing retained Beck.

Robert Carver, the president of Carver Plumbing, initially met with Beck when he
hired her. During this meeting, Carver told Beck that hewanted tofilealien aga ngt the property.
This was the first time that either Carver or Carver Plumbing had found it necessary to file a
mechanic’s lien, and Carver’'s knowledge of such liens was limited. Throughout Beck’s
representation of Carver Plumbing, Carver communi cated with Beck’ sass stants. Primarily, Carver

dealt with Beck’ s son and legal assistant, Bill Beck.

After being retained by Carver Plumbing, Beck prepared and filed a“Notice for
Furnisher’sLien” on March 15, 1993, in which Beck notified both Equitable Pacific Partners and
Premier Builders that Carver Plumbing was claiming and holding a mechanic’'s lien on the
International Plaza building in the amount of $17,000. The notice, which was signed by Robert
Carver, erroneoudly indicated that Carver Plumbing was claiming a mechanic’s lien pursuant to
Tennessee Code Annotated section 66-1-101 et seq. The statutes establishing Carver Plumbing’'s
right to a mechanic’s lien actually were codified at section 66-11-101 et seq. See T.C.A.

§§ 66-11-101 to 66-11-208 (1993).



In April or May of 1993, Robert Carver became upset when he heard that other
subcontractors were collecting money for their work on the project. When Carver confrornted Bill
Beck about this development, Carver was assured that Beck was doing everything she could to
collect the money owed to Carver Plumbing. Sometime in 1993, athough it is not clear when,
Carver and Bill Beck engaged in aheated argument over Beck’shandling of Carver Plumbing’ scase.
During this argument, Bill Beck advised Carver to hire another lawyer if he did not like the way
Beck was handling the case. Carver consulted another attorney but the second attorney advised
Carver to stay with his original attorney if possible because she had all of the case records and
documents. When Carver called Beck’ s office to request the Carver Plumbing file, Bill Beck, who
by then had calmed down, asked Carver to return to the office to talk. Thereafter, Beck continued

to represent Carver Plumbing.

Under the Tennessee statute rel ative tomechanic’ sliens, Beck had ninety (90) days
from the time of filing notice of the lien in which to file suit to enforce the lien. See T.C.A.
§66-11-115(c) (1993) (providing that mechanic’ slien shall continuefor 90 days from date of notice
andthat, if suit for enforcement isbrought within 90-day period, lien shall continueuntil termination
of suit). Despite this statute, Beck failed to file a suit to enforce the lien againgt the building’s

owner, Equitable Pacific Partners, within the 90-day period.

In November 1993, Beck filed alawsuit on behalf of Carver Plumbing against the
project’s general contractor, Premier Builders. That same month, another one of Beck’s legal
assistants sent a copy of the complaint with a transmittal letter to Robert Carver. The face of the
complaint indicated that the only entity being sued was Premier Buildersand, in fact, the complaint
did not even mention Equitable Pacific Partners. In May 1994, a default judgment was entered
against Premier Builders. Ultimately, the default judgment proved to be uncollectible because

Premier Buildersfiled for bankruptcy.

On January 19, 1995, Beck wrote aletter to Robert Carver in which sheadvised him
of the status of his case. As pertinent tothis legal malpractice action, Beck’s letter contained the

following paragraph:



It ismy understanding from talking with Bill [Beck] that you did not
wishto bring suit agai nst Equitable Pacific Partnersbecausearel ative
of yours worked for them. Based on this desire we did not include
EquitablePacificinthelawsuit and thetime has now passed in which
we can now file suit against them.

Accordingto Carver, hisreceipt of thisletter wasthe first timeherealized (1) that Carver Plumbing
had a potential lawsuit against Equitable Pacific Partners and (2) that Beck had failed to file such a

lawsuit within the time required by law.

OnJuly 5, 1995, Carver Plumbing filed thisaction for legal mal practice against Beck
in which it asserted that Beck was negligent in failing to file a lawsuit against Equitable Pacific
Partners within the statute of limitations for enforcement of the mechanic’s lien. After filing her
answer, Beck filed amotion for summary judgment in which she contended, inter alia, that Carver
Plumbing’ s action was barred by the one-year statute of limitations applicable to legal malpractice
actions. See T.C.A. § 28-3-104(a)(2) (Supp. 1990). In moving for summary judgment, Beck
submitted the affidavits of herself and Bill Beck, which averred that Beck did not file asuit againg
Equitable Pacific Partnersto enforcethe lien becauseRobert Carver ingructed them not tofile such
a suit. According to the Becks, Carver did not wish to sue Equitable Pacific Partners because

Carver’' s brother-in-law worked for the partnership as manager of the Internati onal Plaza building.

In his opposing affidavit and deposition, Robert Carver denied ever giving these
instructionsto Beck or to any of her assistants, and he averred that he instead instructed Beck to sue
“whoever had to be sued” to collect the money. Carver wasawarethat Beck, on Carver Plumbing’'s
behalf, filed alawsuit against Premier Buildersin thefall of 1993. Carver also acknowledged that
the documents filed in the lawsuit revealed that the only defendant was Premier Builders and,
further, that Carver received no documentsindicatingthat asuit had beenfiled againstthebuilding’'s
owner, Equitable Pacific Partners. Carver explained, however, that he was not even aware that
Carver Plumbing had apotential lawsuit aganst Equitable Pacific Partners. Thiswas Carver’sfirst
experiencewithfilingamechanic’ slien, and Carver’ sunderstanding of such lienswaslimited tothe
knowledge that the claimant wasrequired to “[jJust put alien onthe property and sue.” Carver relied
on Bill Beck’'s representations that Beck was doing everything she could to pursue Carver

Plumbing’'s claim. Carver also relied on Beck’s professional knowledge and expertise to pursue



Carver Plumbing’ s claim against the appropriate parties. Carver maintained that he did not learn of
Beck’s failure to timely pursue a potentid claim against Equitable Pacific Partners until Carver

received Beck’s letter of January 19, 1995. Specifically, Carver testified that

Again, | was told everything was being done that could be
done. | didn’'t know. You know, | didn't know about a lawsuit
against [ Equitable Pacific Partners]. | thought -- | didn’t know you
couldfilealawsuitagainst them. | wasrelying on[Beck] to represent
me to do whatever it took to collect my money.

Based on the foregoing evidence, thetrial court granted Beck’ s motion for summary
judgment, ruling that Carver Plumbing's legal malpractice action was untimely because Robert
Carver either knew or should have known as early as 1993 tha Beck had failed to file a suit to
enforce the lien against Equitable Pacific Partners within the time required by law. This apped

followed.

In reviewing the trial court’s deasion, we are reminded that summary judgment is
appropriate only when the parties “pleadings, depositions, answers to interrogdories, and
admissions on file, together with the affidavits, if any, show that there isno genuineissue asto any
material fact and that the moving party isentitled to ajudgment asamatter of law.” T.R.C.P. 56.04.
In determining whether or not a genuine issue of material fact exists for purposes of summary
judgment, the trial court is required to consider the question in the same manner as a motion for
directed verdict madeat the close of the plaintiff’ sproof. Byrdv. Hall, 847 SW.2d 208, 210 (Tenn.
1993). That is, “the trial court must take the strongest legitimate view of the evidencein favor of
the nonmoving party, allow all reasonable inferences in favor o that party, and discard all

countervailing evidence.” 1d. at 210-11.

Our review of the trial court’s decision also is guided by a series of Tennessee
Supreme Court decisions, which have developed a specific formulation of the “discovery rule”
applicableto theissue of when alegal mal practiceaction accruesfor statute of limitations purposes.
See Carvell v. Bottoms, 900 S.W.2d 23 (Tenn. 1995); Chambersv. Dillow, 713 SW.2d 896 (Tenn.
1986); SecurityBank & Trust Co. v. Fabricating, Inc., 673 S.W.2d 860 (Tenn. 1983), cert. denied,

469 U.S. 1038 (1984); Ameraccount Club, Inc. v. Hill, 617 SW.2d 876 (Tenn. 1981). Inthe most



recent of these decisions, the supreme court concluded that the “legal malpractice discovery rule’
is composed of two diginct elements: (1) the plaintiff must have suffered alegally cognizable or
actual injury asaresult of thedefendant’ s negligence; and (2) the plaintiff either must have known
or in the exercise of reasonable diligence should have known that the injury was caused by the

defendant’ s negligence. Carvell v. Bottoms, 900 S.W.2d at 28.

In the present case the parties do not disputethat Carver Plumbing suffered alegally
cognizable injury in June 1993, when the 90-day time period for filing a suit to enforce the
mechanic’s lien expired. See, e.g., Smith v. Petkoff, 919 SW.2d 595, 597 (Tenn. App. 1995)
(holding that plaintiff suffered “actual injury” or “legdly cognizable injury” on date statute of
limitations ran as to underlying claim). Accordingly, this appeal focuses on the second element of
the discovery ruleand requiresthis court to determine only oneissue: whether Robert Carver knew
or in the exercise of reasonable diligence should have known more than oneyear prior to filing the

present lawsuit that Carver Plumbing suffered an injury as aresult of Beck’s negligence.

In discussing this second element, the supreme court has indicated that the
“knowledge” component of the discovery rule may be supported by evidence of actual or
constructive knowledge of theinjury. Carvell v. Bottoms, 900 SW.2d at 29. Asageneral rule, the
one-year statute of limitationsfor legal mal practice actionsbeginsto runwhentheplaintiff hasactual
knowledge that he has been injured as a result of the defendant’ s breach of the appropriate legal
standard. Id. Under the theory of constructive knowledge, however, the statute of limitations may
beginto run at an earlier date if the evidence shows that the plaintiff is aware of facts sufficient to
put a reasonable person on notice that he has suffered an injury as a result of the defendant’s

wrongful conduct. 1d.

In Gatlinburg Summit Horizontal Property Regime Council of Co-Owne's, Inc. v.
Jarvis, No. 03A01-9404-CV-00135, 1995 WL 10343 (Tenn. App. Jan. 11, 1995), thiscourt similarly
was faced with theisaue of when the statute of limitationsfor legal mal practice beginsto runwhere
theallegedinjuryistheattorney sfailureto filean action withinthe applicabl e statute of limitations.
In that case, the plantiff’s attorneys failed to file a suit for construction defeds against an

architectural firm withinthe applicable three-year statute of limitations. See T.C.A. § 28-3-105(1)



(Supp. 1989). Whenthesuit wasfiled against the architectural firminfederal court, theplaintiff did
not know that the suit was untimely because one of the plaintiff’ s attorneys erroneously advised the
plaintiff that the statute of limitations for construction defeds was four years instead of three.
Gatlinburg Summit, 1995 WL 10343, at *1. The plaintiff first learned that the suit might be
untimely when the architectural firm filed its answer asserting the affirmative defense of the three-
year statute of limitations. 1d. The untimeliness of the suit was confirmed when the federal district
court granted summary judgment to the architectural firm based onthisdefense. 1d. Sometimelater,
the plaintiff brought asuit for legal malpractice against its attorneys basad on their failure to timely

file the suit for construction defects against the architectural firm. 1d., at *2.

In holding that the statute of limitationsfor legal mal practice began to run whenthe
architectura firmfileditsanswer asserting the statute of limitationsdefensein theunderlying action,

this court reasoned:

Our study of thevarious casesdealing with the question under
consideration here leads usto the conclusion that each case must be
determined individually and under its own peculiar circumgances.
Stated differently, there is no rule that can be universally applied to
determinewhen the statute of limitationsinlegal malpractice actions
commences to run.

... it would appear that the [plaintiff] in this case knew or
should have known, by the exercise of reasonable careand diligence,
that the alleged malpractice had occurred when the [architectural
firm] inthe Federal District Court casefiled [its] answer asserting the
affirmative defense of the statute of limitations. . . .

We are of the opinion and hold that the statute of limitations
beganto run onthedatethe[architecturd firm] inthe Federal District
Court answered asserting the affirmative defense of the three-year
statute of limitations. At that time, (1) the attorneys had committed
negligence, (assuming that the allegations of negligence are true for
the purposes of this appeal) (2) the client had been injured by the
negligence because the statute had expired . . . , and (3) the [plaintiff]
had discovered, or in the exercise of reasonable care and diligence,
should have discovered, the existence of the facts constituting
negligenceand injury or damage caused by the attorneys' negligence.

In Caledonia Leasing and Equipment Co., Inc. .
Armstrong, et al, 865 S.\W.2d 10 (Tenn. App. 1992), we find the
following teaching:

A causeof actionfor legal mal practiceaccrues
and the statute of limitations commencesto run when
(1) the attorney has committed negligence, (2) the
client has been injured by that negligence, and (3) the
client discovers, or in the exercise of reasonable care



and diligence, should havediscoveredthe existence of

thefacts constituting negligence and theinjury caused

by the attorney’ s negigence. (citations omitted).

In the fina anaysis, we are of the opinion that all the
requirementsof Caledoniaweremet when the[plaintiff] learned that

the [architectural firm was] relying on the three-year statute of
limitations asabar to . . . [the plaintiff’s] action.

Gatlinburg Summit, 1995 WL 10343, at * 3.

After carefully reviewing the evidence presented in this case, we conclude that a
genuineissue of material fact exists asto whether Robert Carver knew or should have known more
than one year prior to filing this legal malpractice action that Beck had committed negligence and
that thisnegligence had causedinjury to Carver Plumbing. Whenviewed inthelight most favorable
to Carver Plumbing, this evidence reveals that Carver instructed Beck to sue “whoever had to be
sued” to collect the money that Premi er Builders owed to Carver Plumbing. Instead of filing suit to
enforcethelien against Equitable PacificPartnerswithin the90-day timelimit, Beck later sued only
Premier Buildersto recover thedebt. Carver was not aware, nor did Beck apparerntly adviseCarver,
that asuit to enforce the lien could befiled against the buildng’ s owner, Equitable Pacific Patners.
Accordingly, Carver did not question Beck’ sdecisioninthefall of 1993to sueonly Premier Builders
and no other party. Carver wasrelying on Beck’s professional knowledge and expertise to handle
Carver Plumbing’ scaseand, until hereceived Beck’ sletter of January 19, 1995, Carver wasunaware
that a lawsuit also could have been pursued aganst Equitable Pacific Partners. Under these
circumstances, agenuineissueof material fad remainsasto whether Carver knew, orintheexercise
of reasonable diligence should have known, prior to receipt of the January 19, 1995, letter (1) that
Carver Plumbing had a potential lawsuit against Equitable Pacific Partners, and (2) that the

applicable statute of limitations for filing such alawsuit had expired.

In reversing the trial court’s orde granting summary judgment to Beck, we
distinguishthefactsof thiscasefrom thosefound in Banton v. Marks, 623 SW.2d 113 (Tenn. App.
1981). In Banton v. Marks, the defendant attorneys timely brought a cause of action against the
driver of the vehicle who caused the wrongful death of the plaintiff’s husband, but the attorneys

failed to suethetreating hospital or physician within the applicabl e statute of limitationsfor medical



mal practice actions. Banton v. Marks, 623 SW.2d at 114. Thereafter, the plaintiff sued her
attorneys for legal malpractice. 1d. Inaffirming thetrial court’ s grant of summary judgment to the
defendant attorneys, this court first noted the legal presumption that the plantiff was deemed to
know the law, i.e. the applicable statute of limitations for medical malpractice actions. Id. at 115.
Inasmuch asthe plaintiff knew that the defendants had not filed amedical malpracticeaction onthe
datethat the statuteof limitations expired, we held that the plaintiff either discovered or reasonably
should have discovered the attorneys’ negligence on that date. Id. at 116. In contrast to the present
case, however, the plaintiff in Banton v. Marks knew that she had a cause of action against the
hospital and physicianwho treated her husband and, infact, the plaintiff had requested her attorneys
on numerous occasionsto bring amedical mal practice action against these parties. Id. at 114. Here,
even if we presumed that Carver was aware of the statutory time limit for enforcing the lien, this
knowledge woul d have been meaninglessabsent the accompanying knowledgethat Carver Plumbing
had a right of action against Equiteble Pacific Partners under the staute, a knowledge Carver

disavowed having until receipt of Beck’s January 19, 1995, |etter.

For similar reasons, we reject Beck’s contention that Robert Carver had at least
constructive knowledge of the alleged malpractice at various times throughout 1993, such as when
Carver began expressing dissatisfaction with Beck’s representation of Carver Plumbing or when
Carver received copiesof court documentsindicating that suit had beenfiled only against the general
contractor, Premier Builders. Inthisregard, we first note that the evidence in the record does not
make clear whether Carver’ sdissatisfaction with Beck’ sservices preceded or followed theexpiration
of the 90-day limitations period for filing suit to enforce the lien. Inasmuch as Carver Plumbing
suffered no legally cognizableinjury until the limitationsperiod expired, we question the relevance
of any dissatisfaction expressed by Carver prior tothe expiration of thisperiod. At most, webelieve
that this evidence creates a question of fact asto whether Carver should have had notice of Beck’s
impending negligence. See, e.g., Woods & Woods v. Lewis 902 SW.2d 914, 917 (Tenn. App.
1994) (holding that, despite client’s dissatisfaction with services of attorney, where client was
layman without expertise as to professional standards for attorneys, and was not subject to any
startling development in proceedings which would suggest negligence of his attorney in handling
case, jury question was presented as to whether client knew or reasonably should have known that

his defense was being neglected). We aso do not think that Carver’s knowledge of the lawsuit



against Premier Buildersin thefall of 1993 is determinative of the issue of Carver’sknowledge of
Beck’ snegligence. If, asCarver claims, hewasndther apprised nor aware prior to January 1995 that
Carver Plumbing had aright of action against Equitable Pacific Partners, the court documentsfrom
the suit against Premier Builderswould nat necessarily serveto inform Carver that Beck negligently

had failed to filealawsuit against Equitable Pacific Partners.

In reversing the trial court’ s judgment, we also feel compelled to expound upon the
legal presumptionthat “everyoneisdeemedto know thelaw.” Banton v. Marks, 623 SW.2d at 115.
In Banton v. Marks, we applied this presumption to hold that alegal mal practice plaintiff isdeemed
to know the statute of limitations for the underlying action in which the attorney represented the
plaintiff. 1d. Weacknowledged, however, that thislegal presumption wasnot a“weighty” one. 1d.
Significantly, this presumption was mentioned but apparently was not applied in Gatlinburg
Summit, where the plaintiffs were erroneously advised by one of their attorneys as to the length of
the applicable statute of limitations. In our view, the foregoing legal presumption also does not
apply to the question of whether a plaintiff has a potential cause of action against a particular
defendant. Such aquestion invariably implicates both legal and factual considerations, anditisfor
the determination of this question that a plaintiff consults and relies upon an attorney in the first
instance. We conclude, therefore, that Carver’s presumed knowledge of the 90-day limitations

period, by itself, is not sufficient to insulate Beck from liability in this case.

In her answer brief, Beck has raised an additional issue as to whether Carver
Plumbing’s recovery should be limited to $2,000in the event that itssuit for legal mdpractice is
successful on remand. Inasmuch asthetrial court did not rule on thisissue we decline to address
thisissue on appeal. “This court, being a court of errors, cannot review issues not presented and
ruled upon by thetrial court.” Kingv. NowInvs,, Inc., 1987 WL 18891, at * 2 (Tenn. App. Oct. 27,
1987) (emphasisadded), perm. app. denied (Tenn. Feb. 1, 1988); seealso MossHotel Co. v. Soil &
Material Eng'rs, Inc., No. 03A01-9102-CV-00044, 1991 WL 96576, at *1 (Tenn. App. June 10,

1991), perm. app. denied (Tenn. Feb. 18, 1992).

Thetrial court’ sorder granting Beck’ smotion for summaryjudgment isreversed, and

thiscause isremanded for further proceedings consistent with thisopinion. Costs of thisappeal are



taxed to Beck, for which execution may issueif necessary.

FARMER, J.

HIGHERS, J. (Conaurs)

LILLARD, J. (Concurs)



